
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



322 HARVARD LAW REVIEW 

statute in the principal case undertakes to define specifically what shall be in- 
cluded in the term "mortgage." It clearly contemplates transactions in which 
the original property owner is or becomes the debtor. It was therefore rightly 
judged not to include conditional sales. 

Sovereign — Telegraph and Telephone Companies — Liability to 
Suit of Telegraph and Telephone Companies under Federal Control. — 
An action was brought against a telegraph company under federal control 
for delay in delivery of a telegram. The defense was that the defendant com- 
pany was being operated by the Postmaster General on behalf of the United 
States. Held, defense insufficient. Witkerspoon 6* Sons v. Postal Telegraph & 
Cable Co., 257 Fed. 758 (Dist. Ct., E. D. La.). 

The United States cannot be sued without its consent. Stanley v. Schwalby, 
162 U. S. 255. This immunity extends to governmental agents and agencies. 
Maganab v. Hitchcock, 202 U. S. 473. When the transportation systems were 
taken under federal control, Congress authorized suits against them, but prohib- 
ited issuance of process against property so taken over. See 40 Stat, at L. 451 . 
Some courts, in action brought against these systems, have treated the Director 
General of Railroads as the proper party defendant. Rutherford v. Union 
Pacific R. Co., 254 Fed. 880; Dahn v. McAdoo, Director General of Railroads, 
2 56 Fed. 549. The courts that treat the systems as being also proper parties de- 
fendant recognize them nevertheless as governmental agencies. Jensen v. Lehigh 
Valley R. Co., 255 Fed. 795; Gowan v. McAdoo, 173 N. W. 440 (Minn.) ; Johnson 
v. McAdoo, Director General of Railroads et al., 257 Fed. 757. The government 
assumed control over the telegraph and telephone systems for the same reasons 
and purposes as produced control over transportation. See 40 Stat, at L. 904. 
By proclamation, the President took possession of all systems and assumed 
complete control, which might or might not be exercised through the then 
owners and managers. See 40 Stat, at L. 1807. It would seem, therefore, 
that they likewise became governmental agencies. Congress made no pro- 
vision for possible suits against them. Nevertheless, judgments have been 
rendered against these systems, operating under federal control, when the 
action was commenced prior to federal control. Western Union Telegraph Co. 
v. Huffman, 208 S. W. 183 (Tex.); Mumtnaw v. Southwestern Telegraph &* 
Telephone Co., 208 S. W. 476 (Mo.); Danaher v. Southwestern Telegraph 
& Telephone Co., 209 S. W. 74 (Ark.). Also, after federal control, one court al- 
lowed an injunction to issue against a telephone company. State v. Dakota 
Central Telephone Co. et al., 171 N. W. 277 (S. D.). Moreover, the com- 
panies have secured relief in their own names. City of Amarillo v. South- 
western Telegraph &° Telephone Co., 253 Fed. 638; Postal Telegraph &° Cable Co. 
v. Call, District Judge, 255 Fed. 850. On the other hand, they have also been 
held governmental agencies and so not proper parties. Southwestern Telegraph 
&° Telephone Co. v. City of Houston, 256 Fed. 690; Railroad Commissioners of 
Florida v. Burleson et al., 255 Fed. 604. And an injunction has been refused 
because the suit was in substance against the United States. Public Service 
Commission v. New England Telephone &° Telegraph Co., 122 N. E. 567 (Mass.). 
It might be argued, in support of the principal case, that suits are included in 
the authority, given by the President's Proclamation, to continue operation of 
the systems in the usual and ordinary course of business. See 40 Stat, at L. 
1807. But the President or his ministers have no power to authorize actions 
against the United States or its agencies. Maganab v. Hitchcock, supra. 

Statute — Construction — Estate Tax oe Federal Inheritance Tax. 
■ — A petition was brought by an executor to determine whether, in the absence 
of any express directions in the will, the federal estate tax should be charged en- 
tirely against the residue of the estate or apportioned pro rata among all the 



